

Personal Health Budgets 
Direct Payment for NHS Continuing Healthcare (CHC)/ Continuing Care 
Agreement 


Choosing a Direct Payment (DP) to meet your assessed care needs can offer greater choice and control over the way your way is planned and delivered. 

This agreement is between you and NHS Staffordshire and Stoke-on-Trent Integrated Care Board (SSOT ICB) and sets out the responsibilities, terms and conditions which shall apply. 

	PA Number: 
	

	PHB Reference: 
	



1. NHS Staffordshire and Stoke-on-Trent ICB’s Commitments and Responsibilities 

1.1 NHS Staffordshire and Stoke-on-Trent ICB shall make, and the Service User or their Representative shall receive, the Direct Payments in accordance with the National Health Service (Direct Payments) Regulations 2013 (SI 2010/1000) (the “Regulations”).

http://www.legislation.gov.uk/uksi/2013/1617/pdfs/uksi_20131617_en.pdf

1.2 SSOT ICB will support you to have an informed choice of how to manage your DP. 

1.3 SSOT ICB will provide support, advice and information in relation to DP to support you to make an informed choice to have a DP. 

1.4 Where you are choosing to employ personal assistants (PAs), SSOT ICB will signpost you to access a PHB Support Organisation who can provide advice and guidance in aspects of employing your own carers. 

1.5 All PHB DP will be via a “managed account”, SSOT ICB will signpost you to appropriate management services who can assist with this.

1.6 SSOT ICB will support you to have access to Payroll Services as required. 

2. [bookmark: _Hlk133935245]Terms and Conditions for PHB Service Users or their Representative 

General Conditions: 

2.1 The service user or Representative shall spend the DP in accordance with the relevant guidance provided by NHS England https://www.england.nhs.uk/wp-content/uploads/2017/06/guid-dirct-paymnt.pdf and the ICB NHS CHC Equity Policy https://staffsstoke.icb.nhs.uk/your-nhs-integrated-care-board/our-publications/governance-handbook/all-policies/commissioning/ and PHB Policy https://staffsstoke.icb.nhs.uk/your-nhs-integrated-care-board/our-publications/governance-handbook/all-policies/commissioning/ssot-phb-policy-v1-9-updated-june-22/?layout=file 

2.2 The service user or, where applicable, their Representative agrees that the service users health needs can be met by provision of the Support as identified in the Outline Assessment and Personal Health Budget Support Plan as updated from time to time in accordance with this Agreement, the PHB policy or as required by any relevant law or guidance (including the Department of Health’s “Guidance on Direct Payments for Healthcare: Understanding the Regulations” (March 2014) as amended or replaced from time to time) and that the amount of the Direct Payments is sufficient to provide for the full cost of the Support identified in the Personal Health Budget Support Plan.  

2.3 The service user or their Representative agrees to use the PHB made available to or in respect of the Service User as Direct Payments only for the purpose of securing services needed to help deliver the health outcomes as agreed by the service user or their Representative in the PHB Support Plan. 

2.4 [bookmark: _Ref337053391][bookmark: _Ref440460263][bookmark: _Ref29549025]The service user or their Representative agrees that the Direct Payments cannot be used for any of the exclusions detailed in the ICBs NHS CHC Equity Policy https://staffsstoke.icb.nhs.uk/your-nhs-integrated-care-board/our-publications/governance-handbook/all-policies/commissioning/ and PHB Policy https://staffsstoke.icb.nhs.uk/your-nhs-integrated-care-board/our-publications/governance-handbook/all-policies/commissioning/ssot-phb-policy-v1-9-updated-june-22/?layout=file 

2.5 The ICB reserves the right to review arrangements within this Agreement and make any changes required because of a change in law or guidance or otherwise in accordance with the terms of this Agreement. Such amendments or variations will be confirmed by the ICB in writing.

2.6 [bookmark: _Ref337053396]Amendments to and variations of this Agreement must be agreed between the ICB, the Service User or their Representative and be confirmed in writing, signed and dated by the ICB and the Service User or their Representative and attached to this Agreement. The Service User or their Representative will receive not less than 4 weeks’ notice of any proposed review, monitoring or changes to the Personal Health Budget or Personal Health Budget Support Plan, which may lead to any amendment or variation to this Agreement.

2.7 This Agreement is a legally binding contract which shall be governed by and construed in accordance with English law and the Parties agree to submit to the exclusive jurisdiction of the English courts. 

2.8 This Agreement (inclusive of the schedules) constitutes the entire understanding between the ICB and the Service User or their Representative relating to the subject matter of this Agreement and, save as may be expressly referred to or referenced herein, supersedes all representations, writings, discussions or understandings with respect hereto (whether made in writing or otherwise), except in respect of any fraudulent misrepresentation made for, on behalf of or by any party.

2.9 Except as expressly provided in this Agreement, a person who is not a party to this Agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement. 

2.10 [bookmark: _Ref440527433]If any provision or part-provision of this agreement is or becomes invalid, illegal or unenforceable, it shall be deemed modified to the minimum extent necessary to make it valid, legal and enforceable. If such modification is not possible, the relevant provision or part-provision shall be deemed deleted. Any modification to or deletion of a provision or part-provision under this clause shall not affect the validity and enforceability of the rest of this Agreement. 

2.11 Termination of this Agreement (howsoever arising) shall be without prejudice to the Parties’ rights in respect of any prior breach and any terms of this Agreement which either expressly or by implication survive termination of this Agreement. 

2.12 Direct Payment monies do not form part of a person’s estate and must be returned to the ICB upon the death of the Service User or otherwise in accordance with the terms of this Agreement.

2.13 The Service User or their Representative confirms that they have read and understood this Agreement including the terms and conditions set out in the schedules.

2.14 The ICB and the Service User or their Representative agree to be bound by and to comply with the terms of this Agreement, as amended from time to time, and to comply with their obligations as set out herein.

2.15 Where any equipment is not available from Core Services, the Service User or their Representative agrees that the purchase of such equipment made with the Personal Health Budget will be discussed and agreed with the ICB, with regard to any costs of repairs, insurance or replacement and any such costs will be clearly outlined in the Personal Health Budget Support Plan.

2.16 Service Users and/or their Representatives are at liberty to seek independent advice and support in relation to this Agreement or on any matter that arises from it.  The ICB encourages you to take independent legal advice before signing this agreement. If requested, the ICB will be able to provide details of advocacy services commissioned locally that may be able to assist and support individuals.

2.17 The Agreement is between the ICB and the Service User or their Representative, pursuant to Section 12A of the National Health Service Act 2006 and the Regulations. The Parties agree that they shall, at all times, in connection with carrying out their rights and obligations pursuant to this Agreement, act in compliance with the Regulations. 


3. Managing the Direct Payment 

3.1 The Service User or Representative by signing this agreement we agree to: 

3.1.1 Have my Direct Payment paid into a dedicated bank account, the account will be for the sole use of the Direct Payment.
3.1.2 Only spend the Direct Payment to meet the healthcare and support needs an achieve the outcomes that have been written and agreed in my PHB Support Plan. 
3.1.3 Not keep more than 4 weeks surplus money (as per your weekly budget approved in the PHB Support Plan) in my account. If I have more than 4 weeks’ money, I understand that I need to return it to the ICB.  
3.1.4 Allow any interest received on monies in the Direct Payment account to be made available to spend on my care and support (as per PHB Support Plan). 
3.1.5 Pay any bank charges incurred on the Direct Payment account through error or overspending from personal funds unless it is a genuine error, as outlined in the National Health Service (Direct Payment) Regulations 2013. 


4 Counter Fraud Declaration 

We understand that where there is any misuse of a PHB then we may be investigated by Staffordshire and Stoke-on-Trent Integrated Care Board’s counter fraud specialists for offences under the Fraud Act 2006 (or associated legislation). This may lead to criminal prosecution. 

5 Record keeping and sharing information 

5.1 Keep records of all income and spending from the PHB account for 6 years including the following (where appliable). 

a) Monthly bank/ building society statements 
b) Wage slips for the staff I employ
c) Care agency/ carer invoices and receipts (where an agency/ self-employed carer is used for the provision of services) 
d) Records and receipts for all other expenditure 
e) Signed receipts for any cash or cheque payments (that has been agreed and documented in the PHB Support Plan)

5.2 Provide bank statements and any necessary documents, records and information requested by the ICB for auditing purposes within timescales given. 
5.3 No later than 12 weeks from the date the PHB payment is first received, there will be an initial review of the management of the PHB and a review and re-assessment of your healthcare needs. Any proposed changes to the PHB and/ or Support Plan arrangements will be subject of discussions and agreement between the ICB, you and or your Representative. 

5.4 There will be subsequent financial monitoring and review of the PHB monthly for the first year and every 3 months or more frequent if there is a change in circumstance. 

5.5 Inform the ICB about any changes in circumstances. For example, change in need, a residential/ nursing care or hospital stay or change of address/ contact details. 

5.6 Provide the ICB with evidence and training and competency assessment for PAs in relation to delegated healthcare tasks detailed in the PHB Support Plan, within 14 operational days of the request. 

6 Employing a personal Assistant (PA) (where a PA is employed) 

6.1 I acknowledge that I am required to take up DBS checks and personal references for the PAs employed on my package. 

6.2 You or your representative agree not to use the PHB to purchase support from a close family member if they are living in the same household without the ICBs expressed written consent to be granted only where it is necessary to meet reasonable needs for the support, as assessed by the ICB. 

6.3 Take out employer’s liability insurance to include cover for any delegated healthcare tasks undertaken by the PAs and renew annually to maintain continuity of cover. This includes adequate indemnity cover/ insurance for the services provided to you. 

6.4 Take responsibility for complying with employment law http://legislation.gov.uk/ukpga/1996/18/contents 

6.5 Deduct tax and national insurance where applicable to make appropriate payments to HM Revenue and Customs.

6.6 Comply with rules for statutory sick pay, statutory maternity pay and statutory holiday pay. 

6.7 Ensure safe working practices and environments. 

6.8 Fulfil employer’s responsibilities regarding notice periods and redundancy, including relevant financial obligations. 
6.9 Provide appropriate staff training and supervision using the funds allocation for this purpose in the PHB. 

6.10 Retain all records pertaining to employment including copies of all pay-remittance advice slips, payroll service invoices, HMRC tax and National Insurance remittance slips, Employer-related insurance certificates, holiday and leave records, sickness and absence records and ensure employees are eligible to work in the UK; and ensure that all final costs relating to employment are settled including final pay, tax, pension and national insurance contributions. 

6.11 Anyone employed by the Service User or their Representative using the Personal Health Budget is an employee of the Service User/Representative and shall not be employed by or be considered to be an agent or employee of the ICB. For the avoidance of doubt the Service User or their Representative is responsible for ensuring that they comply with all of their legal obligations as an employer, including but not limited to:

6.11.1 Issuing a statement of employment or employment contract within the requisite time period; and 
6.11.2 Pay all employment costs such as pay, tax, pension and national insurance contributions. 

6.12 All Employment Costs associated with the employment of any staff by the Service User or their Representative under this Agreement that are agreed by the ICB shall be included within the Personal Health Budget as indicated in the Personal Health Budget Support Plan. 

6.13 Where the Service User or their Representative is an employer they shall retain all records pertaining to employment including copies of all pay-remittance advice slips, payroll service invoices, HMRC tax and National Insurance remittance slips, Employer-related insurance certificates, holiday and leave records, sickness and absence records, DBS records and training and competency documents; and ensure employees are eligible to work in the UK. 

6.14 This shall include a requirement to ensure that the employee contracted hours are in line with the working time directive as per The Working Time (Amendment) Regulations 2003. 


7 ICB Roles and Responsibilities 

Under the terms and conditions of this Agreement, the ICB will: 

7.1 Undertake regular audits of the PHB account to ensure that spends are in accordance with the PHB Support Plan and terms of this Agreement. 

7.2 Request that any surplus money in the PHB account above an agreed amount in the PHB Support Plan be returned to the ICB, if it has been determined that it is not required for the Service User’s healthcare and support. 

7.3 Take steps to transfer the PHB to a Notional PHB where I have not complied with this Agreement (for example where I have not complied with audit requests or have misused funds). 

7.4 Take steps to stop a PHB where I have not complied with this Agreement and there is evidence of fraud. 

7.5 Take any action necessary (including court proceedings) to recover PHB funds spent by the Service User/ on their behalf where I have not complied with this Agreement.

7.6 Recover money owed from the Service User’s state in the even of death. 

7.7 Where the ICB is satisfied that the whole or any part of the PHB has not been used to secure provision of care to which it relates or the PHB Support Plan has changed substantially then it may suspend, discontinue, or reduce the amount of PHB payments, but before doing so it will discuss the matter with the Service User or their Representative. If no contact can be made with the Service User or their Representative for a period of 4 weeks, then the ICB reserves the right to suspend or withdraw the PHB payments. 

7.8 If the ICB is satisfied that there are identified legal or safeguarding concerns, then it may suspend provision of the PHB until such time as the legal or safeguarding concerns have been resolved. Alternative arrangements will be made, as appropriate for the provision of support. 

7.9 Pay the PHB funds into the dedicated bank account. 

7.10 Tell you about change in the PHB you are receiving and act in accordance with The Regulations. 


7.11 Where there is an agreed contingency fund set aside for emergency situations, these funds must only be used in line with the Personal Health Budget Support Plan that has been agreed.

7.12 [bookmark: _Ref337053209]The Service User or their Representative must ensure that any organisation or directly employed individual providing the Support:

7.12.1 is reputable and can meet the standards of quality expected by the ICB;

7.12.2 [bookmark: _Ref337053162]has complied with all its registration obligations including with the Care Quality Commission if carrying out regulated activities; 

7.12.3 [bookmark: _Ref337053191]where it is ascertained that the provider must operate under insurance or indemnity cover, has adequate insurance and indemnity cover for the services to be provided to the Service User; 

7.12.4 [bookmark: _Ref337053165]has the right skills and resources in place to provide the type of services the Service User requires under the Personal Health Budget Support Plan; 

7.12.5 has adequate complaints procedures in place; and 

7.12.6 where applicable, is a registered member of a regulated profession, regulated by a body mentioned in section 25(3) of the National Health Service Reform and Health Care Professions Act 2002.

8 Termination

8.1 The ICB or the Service User or their Representative may terminate this Agreement by giving the other party four weeks’ notice in writing or the ICB may terminate this Agreement in accordance with the terms of paragraph 2 of Schedule 1.

8.2 [bookmark: _Ref24041156]In the event that the ICB terminates this Agreement, the ICB written notice will state: 

8.2.1 the reason for terminating the Direct Payment; and 

8.2.2 details of any repayments due from the Service User or their Representative.

An assessment of the impact of terminating the Direct Payment may be undertaken and alternative options outlined. 

8.3 Upon termination of this Agreement, howsoever arising, all residual Direct Payment monies held in PHB Account or otherwise by the Service User or their Representative, having been received from the ICB by way of Direct Payments, shall be repaid immediately to the ICB or as shall be otherwise directed by the ICB. The Service User or their Representative will provide a full account of the balance returned

8.4 The Service User or their Representative (if so directed by the Service User) has the right to bring this Agreement to an end at any time by giving four weeks’ written notice (or less by reaching agreement with the ICB) to the PHB Nurse. 

8.5 If this Agreement is brought to an end by the Service User or their Representative or by the ICB, the ICB will be responsible for settling any outstanding payments due to a provider organisation with whom the Service User or their Representative has made contractual arrangements to provide Support.  If there is a surplus Personal Health Budget held in the PHB Account or in any other location under this Agreement at termination which has not been spent, or in any other PHB Account of the Service User or their Representative, it must be repaid to the ICB in accordance with the ICB instructions. 

9. Signatures 


	Service User  
I agree to the terms of this agreement and have completed this document to the best of my knowledge and belief: 

	Name:

	

	Signature:
 
	

	Date: 

	

	Representative: 
I agree to the terms of this agreement and have completed this document to the nest of my knowledge and belief. 
I agree to support with the management of the PHB under the terms of this Agreement

	Name:

	

	Signature:
 
	

	Date:

	

	NHS Staffordshire and Stoke-on-Trent ICB 
We agree to arrange the PHB under the terms of this Agreement 


	Name:
 
	

	Job Title:
 
	

	Signature:

	

	Date:
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Definitions 

Agreement means this agreement (including all Schedules annexed hereto), made between the ICB, the Service User, their Representative or Third-Party Organisation, in respect of the use of the PHB monies. 

Close family member means: 
a) The spouse or civil partner of the Service User
b) Someone who lives with the Service User as if their spouse or civil partner
c) Their parent or parent-in-law
d) Their son or daughter
e) Son-in-law or daughter-in-law
f) Stepson or stepdaughter
g) Brother or sister
h) Aunt or uncle
i) Grandparent 
j) Spouse or civil partner of © or (i), or someone who lives with them as if their spouse or partner. These include relationships deriving from fostering or adoption arrangements. 

DBS means the Disclosure and Barring Services or any replacement or successor organisation to it. 

Employment costs means costs agreed by the ICB and associated with the employment of Personal Assistants by the Service User or their Representative for the purpose of this Agreement, including wages, tax, national insurance, DBS checks, training, payroll, insurance but excluding sums payable as a consequence of:
a) The mismanagement of the employer/ Personal Assistant relationship
b) Any kind of employment disputes – including Employment Tribunal claims and County Court claims, settlements or awards. 

Integrated Care Board means a statutory organisation bringing the NHS together locally to improve population health and establish shared strategic priorities within the NHS. 

Service User means the person in respect of whom the PHB is for. 

Personal Health Budget means the budget for the provision of healthcare services to the Service User made by way of Direct Payments managed by a Third Party-Organisation in accordance with this Agreement. 

Representative means a person who is a court-appointed deputy, an attorney, a person with parental responsibility or a person appointed under Regulation 5(4) of the Regulations with respect to the Service User and any reference to a Representative in this Agreement includes any person nominated by the Service User of their Representative as a Nominee, within the meaning of Regulation 2(1) and Regulation 6 of the Regulations to receive and manage Direct Payments.




Regulations means the National Health Service (Direct Payments) Regulations 2013 or amended or replaced by subsequent legislation. 

PHB Support Plan means the plan developed by the ICB in collaboration with the Service User or their Representative for such personalised support as is appropriate, which describes the health outcomes sought to be achieved for the Patient and the services to be secured by means of Direct Payments to achieve those health outcomes. The PHB Support Plan shall be agreed by the Service User or their Representative and the ICB in accordance with the terms of this Agreement. 
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