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Prejudice Test
	Request for FOI-06-421 Information


	FOIA Exemption S.43 (2) – Commercial Interests


	Factors to be considered:


	Information is exempt information if its disclosure under the FOI Act would or would be likely to prejudice the commercial interests of any person (including the public authority holding it).

1. The Invoices in question were all paid in full by the ICB as public authority, according to the guiding Better Payments Code of Conduct (BPPC): i.e. 95% were paid in the timeframe expected; those outside of this are subject to Reg 113 of the PCR 2015; and these are subject to the Prejudice Test.

2. Release of the late-paid Invoice Dates from past financial years relating to our predecessor NHS commissioning bodies, the CCGs named in the request would fall within the prejudice claimed being real, actual or of substance as this would allow an independent third party not part of the business arrangement leading to the invoice’s existence to potentially act as an intermediary in seeking post-event settlement of something that the contracted party themselves has not to date raised themselves historically. 

3. This shows a direct causal link between our release of that information and any third party being most likely to be taking actions based on its disclosure in order to perform a secondary task unrelated to the activity that caused the invoice to be raised originally. As out-with the contractual relationship with the original provider of services.

4. This likelihood becomes greater when the original request was misconstruing the ICB as public authority’s actual Public Contracts Regulations 2015 obligations about mandatory disclosures of only certain aspects of contractor data in our annual statements of compliance with the PCR: e.g. the Annual Reports belonging to the CCGs, in those years, which information is aggregated in those disclosures and not contractor-identifiable, like forming the body of the FOI questions seeking disclosure of a contractor’s business information belonging to it and not the public authority nor the Requestor. 

Step 1 – our applicable interests:
The ICB as the public authority must show that the prejudice it is envisaging affects the particular interest that the exemption is designed to protect:

The statutory duty to achieve annual financial breakeven positions in our audited accounts:
· I.e. the past financial years’ accounts are now audited / settled and no budgetary provisions made in future years for any subsequently-challenged areas. 
Regulation 113 of the 2015 Public Contracts Regs (cited by Requester) extract:

“(7) Every financial year, each contracting authority shall publish on the internet statistics showing, for the preceding financial year, how far the contracting authority has actually complied with its obligations under this regulation to make payments within 30 days, including:
(a) the proportion of invoices that were paid in accordance with those obligations, expressed as a percentage of the total number of invoices that were, or should have been, paid in accordance with those obligations;
(b) the total amount of any liability (whether statutory or otherwise) to pay interest which accrued by virtue of circumstances amounting to a breach of those obligations; and
(c) the total amount of interest actually paid in discharge of any such liability (including any which had accrued before the beginning of the period to which the statistics relate).

(8) In paragraph (7), “publish on the internet” means:
(a) make freely available on the internet; and
(b) maintain such availability, subject to temporary interruptions for technical reasons, until the publication under paragraph (7) of the statistics for the following financial year.

(9) In complying with paragraph (7), contracting authorities shall have regard to any guidance issued by the Minister for the Cabinet Office.”

Step 2 – the nature of the prejudice
1. As there is no budget set aside for historically non-contested late payments, if the details of those invoices were disclosed outside of Regulation 113 expectations, this would represent a significant cost pressure to the public authority. Through a third party undertaking secondary activities to those relating to the original services rendered within the invoices, and on behalf of the contractors originally engaged by the public authority. There is no other logical connection between the third party, the originally contracted provider or the public authority as the commissioner of those services rendered.

2. This evidences a clear causal link between the disclosure and the prejudice claimed in Step One. The ICB as public authority is hereby showing how the disclosure of the specific invoice dates information requested would lead to the prejudice claimed, as unaligned secondary tasks performed since the information was disclosed, leading to the strong risk of prejudice to the ICB’s publicly-audited budgets and performance of key financial statutory duties.

3. There must therefore be, in our opinion, a strong, logical connection between the disclosure and the prejudice, supporting our position of engaging the exemption.

Step 3 – the likelihood of prejudice
1. The significant cost pressure threatened of the public authority by disclosure would have a very damaging, detrimental effect on the public authority’s finances and budgets to commission healthcare services from.
2. Amounts subsequently found to settle historically unchallenged invoices would need to be taken from other budgets aligned to frontline services, and so would doubly prejudice our ability to equitably commission those for our population, nor to achieve further statutory duties in relation to NHS Commissioning bodies as well as those threatened by going in excess of the budgeted amount. This point also evidences clear non-disclosure arguments in our separate Public Interest Test.

3. As these relate to multiple invoices over multiple years, it is clear therefore that disclosure would directly lead to a more frequent basis on which these likelihoods and their circumstances would arise. Where “would” also means ‘more probable than not’. In other words, we assert there is clearly a much more than 50% chance of the disclosure of multiple years’ invoices causing the prejudice to result.

4. For the avoidance of doubt, we are hereby making a clear choice between ‘would’ over ‘would be likely to’ and so are formally stating this here as part of our refusal notice.

Now the exemption has been engaged on the basis of the Prejudice Test, it is then necessary for us to consider the balance of public interest – please refer to the separate Public Interest Test analysis enclosed within our response to the request.


	Conclusion: there are compelling arguments which support withholding the information which outweigh those supporting release.

Prejudice Test Members:

Associate Director of Corporate Governance
Financial Controller

Date of Prejudice Test Test: 11th August 2023
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